GERALD C. MANN
ATTORMEY SENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

April 12, 1939

¥r. E. Y, Cunningham
County Auditor
Navarro County
Corsicana, Texas

Dear Sir:

Title /15,

Code of Crimindl :

cos8ts in erixina actioes Mmder three separate and die-

tinct subdivigions, (1) dqast peid by the state, {2) cost
» (3) epst ko be paild by the dasfen-

1cle 1036, Code of Criminal Prooodure

or compensstion of any witness
recognized, sudbpoenaed or attached
bis appearance before any court or

, out of the sounty of his resi-

a Telony case, and who appears in
th he-obligations of such recognizance

ed only to such witnesses as may have
been summoned on the sworn written appllication of the
State's attormey or the defendant or his attorney as
provided in Artiole 463, Code of Criminsl Procedure,
which sworn application must be made at the time of
the proouring of the subpoena, attachment for, or
recognizance of, the witness.
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Article 1036, Code of Criminal Procedure,
supra, applies only to out of county witnesses in
felony oases before the Distriot Courts end has no appli-
cation as to witnesses in misdemeanor cases in the county
courts.

Article 475, Code of Criminsl Procedure, pro-
vides: '

"Where a witness resides out of the

. county in which the prosecution im pend-
ing, the State or the defendant shall be
entitled, either in term or in vecationk
to a subpoena to ocompel the attendance of
such witness on application to the proper
clerk or magistrate. Such application
shall be in the manner snd form as provid-
ed in Artiole 463, Code of Criminal Prooce-
dure.”

The above quoted statute applies only to wit-
nesses in felony ocases, who reslide out of the county
in which the prosecution is pending, end has no appli-
cation whatsoever to witneases who reside out of the
oounty, in which the prosecution is pending in misde-
meanor cases. . .

Relative to costs paid by the defendant, in crim-
inal asction, Article 1078, Code of Criminal Procedure
provides: _

"Nitnesses in criminal cases shall
be allowed one dollar and fifty cents a
day for each day they are in attendance
upon the court, and aix cents for each
mile they may travel in going to or re-
turning from the plsoce of trial."

After a thorough searfh of the statutes we
are unable to £ind any authority that euthorizes or
presoribed the manner by which out of county witneseses
may be recognized, subpoenaed or attached ln misdemeanor
caseg in the county courts, nor do we find any atatutes
providing for the compensation of out of county witnesses
in misdemeancr cases.
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You are respectfully advised that it is the
opinion of this Department thet the statutes do not
make any provisions by which out of county witnesses
may be recognized, aubpoenaed or attached in misdemeanor
cases in the ocounty courts, nor do the statutes provide
for the compensation of out of ccunty witnesses in such
cases.,

Trusting that the foregoing answers your ig-
quiry, we remain

Very truly yours
ATTORNEY GENERAL OF TEXAS

Y Loadell (S bl o

Ardell ¥Williaems
Assistant

AWLAY
APPROVED:

" ATTORNEY GENERAL OF TEXAS %



